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1. The grievor, Kamran Nizami, was a Municipal Standards Officer (“MSO”) for the 

City of Toronto (the “City”) who was discharged for time theft, for not performing his 

work duties during working hours, and for breaches of the Toronto Public Service Bylaw.   

The Union, Canadian Union of Public Employees, Local 79, asserts that the investigation 

into the grievor’s work activities was unfair, insofar as the grievor was not asked about 

the City’s concerns until months after the alleged activities occurred, when the grievor 

could not reasonably have recalled what he had been doing on the days in question.  The 

Union submits that in any event the grievor did not engage in any inappropriate 

behaviour, and that he should be reinstated with full compensation.   It is agreed I have 

jurisdiction. 

2. There are a number of disputed material facts, and the credibility of witnesses is 

accordingly in issue.   

3. The City’s witnesses all testified in a straightforward manner, did not attempt to 

evade or couch their answers in ways that might have been favourable to them, and their 

testimony was internally consistent.   Their versions of events were consistent with the 

evidence given by the other City witnesses.   Except in one instance, their evidence was 

also consistent with the objective evidence, such as computer records of GPS locations of 

vehicles, swipe card entries, and entries made by the grievor on his City mobile phone 

unit.   The one exception was about a specific date in the evidence of Kim Gray, another 
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MSO.   An email she sent to her Manager stated that she saw the grievor’s City vehicle 

parked by his house on a day that was not consistent with the GPS data for where the 

vehicle was at the times in question.  I am satisfied, however, that this single 

inconsistency between the computer records and her testimony does not mean that her 

recollection about what she observed was inaccurate, only that her recollection of the 

particular date on which she observed the grievor’s parked City vehicle was incorrect.  I 

found all City witnesses to be credible.   

4. The only witness called by the Union was the grievor.   For a number of reasons, 

his evidence was not particularly credible.   

5. First, there are extensive computer records that set out the use of his City vehicle 

during his work shifts, including when the vehicle was moving or stationary and locations 

where it was parked, and records made by the grievor of his inspections, where the 

inspections took place and their duration, what was entailed in the inspections, and the 

gaps between inspections.  The City also tendered records that demonstrate other aspects 

of the grievor’s work activities, such as sign in and sign out dates and times.  I am 

satisfied that these records, other than notes made by the grievor of his inspections, are 

accurate and reliable, and many of them are inconsistent with the grievor’s testimony of 

his work activities.      

6. Second, the grievor’s examination-in-chief was inconsistent in a number of 

respects with his evidence in cross-examination.  For example, the City alleges that the 

grievor wasn’t taking lunches in the permissible time period, between the 3rd and 5th 
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hours of his shift.   In chief, the grievor testified that at the time of the events in question, 

he didn’t recall whether he was aware that he was supposed to take lunch between those 

hours, only to later concede in cross-examination that at the time he had in fact been 

aware of this requirement.    

7. Third, his testimony in certain material respects was inherently improbable.   For 

example, the grievor testified he would regularly use his personal vehicle for performing 

his work duties, including carting off confiscated or abandoned garbage to the dump.  It 

is unlikely, however, that an MSO would use his/her personal vehicle regularly to take 

garbage to the dump, when use of a personal vehicle for work purposes was not 

permitted, and when regularly carrying garbage in his personal vehicle would likely dirty 

his vehicle, and when the MSO would have to personally pay for gas, maintenance, and 

insurance on their personal vehicle, costs the City bears when the City vehicle is used.  

To take another example of an assertion by the grievor that was inherently improbable, 

the grievor testified that he hadn’t really had full opportunity to review all the computer 

records that the City was relying upon, even though the first day of hearing was 

approximately two years before the grievor testified.  It is highly unlikely that the grievor 

had no reasonable opportunity to review the records the City made available during this 

lengthy period.    

8. Fourth, some of the grievor’s responses during the City’s four investigation 

interviews undermined his credibility.  During those interviews, the grievor generally 

responded to questions about his activities on a particular day by saying that he couldn’t 

remember what he had been doing on the specific day.  As the days he was being asked 
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about were from three to six months earlier, it is not surprising that when first asked 

about them, he was unable to recall what he had done on a specific shift.  However, it is 

not apparent why he indicated he could not recollect the answers to other types of 

questions.   For example, the grievor was asked about his participation in a parade at the 

CNE on a specific day.   The parade had ended mid-morning, and City records showed 

that the grievor had not signed in for his City vehicle until around 3:00 p.m. that day.  

The grievor told the City interviewers that he had no recollection of what he had done 

during that time, between the end of the parade and when he signed in to work.   It is 

unlikely that the grievor was unable to remember any detail at all of what he had done for 

four to five hours after driving in the only parade that took place during the period being 

investigated.   More likely is that he had no good explanation for why it took him so long 

to return to his duties that day.  As well, the grievor acknowledged in his testimony that 

he had not been forthright with the City during the investigation interviews about whether 

he had been using his personal vehicle for work.    He testified that he said nothing about 

this because he knew he was not supposed to use his personal vehicle for working 

purposes and he had been frightened about acknowledging this.  If this is true, then the 

grievor was not honest in some of his responses when interviewed by the City.      

9. Fifth, the grievor’s silence about other matters during the interviews also suggests 

his testimony was not credible.   For example, the grievor did not say anything during his 

City interviews about his having been asked to work on developing a course outline and a 

course for a program in Alternative Dispute Resolution (“ADR”) for MSO’s, yet he 

testified that he had been asked to do so by a manager and that he had spent perhaps over 
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100 hours working on this project, hours he testified would not be apparent from a review 

of the City records.   It is highly likely he would have said something about this course 

and his work on it during the interviews had he really been working on it.   

10. Sixth, the evidence of the City witnesses was inconsistent with the grievor’s 

version of events in a number of areas, such as statements alleged by the grievor to have 

been made that they testified were never made.  As discussed above, the evidence of the 

City witnesses was credible.    

11. Seventh, in a number of respects, the grievor’s versions of events were 

inconsistent with the City’s evidence, and corroborative evidence would appear to have 

been available, but no such evidence was produced.  For example, as noted above, the 

grievor maintains that he had been asked by a manager to work on developing an ADR 

course and had spent over 100 hours working on the course.  The City took the position 

that the grievor fabricated this assertion, and his direct Supervisor and direct Manager 

testified that they were not aware of any such assignment or of any time spent on it by the 

grievor.   The manager asserted by the grievor to have authorized this work no longer 

worked for the City (although it was not apparent that this manager was not available to 

testify), but there would likely have been other corroborative evidence, such as notes the 

grievor made about the outline or the course, printed course material, or drafts of 

anything related to an ADR course.  No corroborative evidence of any kind was 

produced, and the absence of such evidence undermines the accuracy of the grievor’s 

version of events.   
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12. For all these reasons, I did not find the grievor to be a particularly credible 

witness, and I reject the accuracy of his evidence on material matters where not verified 

by other evidence. 

The Facts 

13. At the time of the discharge, the grievor was 46 years old, and had approximately 

14½ years seniority, with no record of prior discipline.  He had been working as an MSO 

for a different City department, Property Standards Investigation Services, but in May 

2016 transferred to Bylaw Enforcement East, to work in Solid Waste Enforcement.   At 

the time of the events in question, the grievor worked a compressed shift, from 9:15 a.m. 

to 7:00 p.m.   He worked a two week schedule of 9.75 hours a day, including alternating 

weekends.    

14. MSO’s in Solid Waste Enforcement are responsible for inspecting residences and 

businesses, identifying breaches of waste bylaws, taking away garbage that had been left 

in inappropriate places or was unsafe or unsanitary in some respect, laying charges 

against individuals or businesses that are in breach of City waste bylaws, testifying in 

court in support of the charges, and performing various related activities, such as 

monitoring residences and businesses to ensure compliance with municipal waste 

standards.  MSO’s are assigned to specific Wards that they are responsible for servicing.   

The grievor was assigned to service both Wards 39 and 40 during weekdays, and all the 

Wards in the east half of the City on alternating weekends, when fewer MSO’s were on 

duty.       
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15. Typically, MSO’s are expected to go to the main office, at the Scarborough Civic 

Centre (the “Civic Centre”) at 150 Borough Drive, at the start of their shift.   There is a 

City parking lot there, where the MSO’s can leave their own vehicles and where they are 

to pick up the City vehicle assigned to them for their shift, which they are required to use 

for their work.  Typically, the same City vehicle is routinely assigned to the same MSO.     

16. City vehicles for Solid Waste Enforcement MSO’s are mostly small trucks, but in 

any event are always marked clearly as City vehicles.  They contain built-in GPS 

trackers, that automatically record a variety of data about the vehicle, at short intervals of 

around a minute, information such as location, speed, and whether the vehicle was parked 

or turned off at particular points in time, and kilometers driven.  The vehicles also contain 

specialized equipment that enable the MSO’s to perform their jobs, such as shovels and 

garbage bags, brightly coloured City vests, and PPE.  MSO’s wear uniforms.     

17. MSO’s are expected to use their mobile devices to record a variety of information 

as the day progresses, including details of all inspections, such as the location, names of 

the resident, owner or occupier, what happened during the inspection, and where 

appropriate, photos.   The computer app on the mobile units automatically uploads the 

entered information to the central computer system at specified intervals, which can be 

accessed at the Civic Centre office.  MSO’s are expected to enter the location and 

inspection information in their mobile unit starting from when they arrive at an 

inspection, entering further information as warranted at regular intervals as the inspection 

proceeds, and entering any required additional information once the inspection is 

competed, including the end time of the inspection.   As MSO’s might have to testify in 
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court to speak to an inspection or to charges that were laid, it is important that their 

inspection notes are accurate, properly entered, and comprehensive.      

18. The grievor asserts that he was unaware of a number of work practices or 

expectations about how his work was to be performed.   However, the grievor had been 

working in Solid Waste Enforcement since May 2016, ample time before the events in 

question to have become familiar with the practices and expectations of how an MSO 

was to execute the duties of the job.   In addition to learning from performing the job, the 

grievor was made aware of work practice expectations through a number of processes.   

Regular Health and Safety meetings were held with all Solid Waste Enforcement MSO’s, 

usually monthly, at which policies and procedures were regularly reviewed, issues raised, 

and questions answered.  The grievor was in attendance at many of these meetings.  He 

and the other MSO’s were also sent emails about expectations.  City witnesses testified 

that the grievor had been made aware of expectations and how his job was to be 

performed.  I am satisfied that the grievor was at all relevant times aware of the 

expectations, policies, and practices that applied to how MSO’s in Solid Waste 

Enforcement were to perform their duties and responsibilities.   

19. Therefore, by June 2017 (the first month of the grievor’s activities later 

investigated by the City), if not considerably earlier, the grievor was aware that he was 

generally to remain in his assigned Wards during working hours, except for the 30 

minutes or so at the beginning and end of shift when he was driving to and from the 

office or was in the office, and except when he was working weekends and was 

responsible for the entire eastern part of the City.  If he had work obligations that would 



 9 

take him outside his Wards, such as attending at court or attending Health and Safety 

meetings, or when there might have been other legitimate reasons for being outside his 

Wards, such as getting gas or taking garbage to a dump, the grievor knew that he was 

first to request permission to leave the Ward from his Supervisor.  The grievor was aware 

that lunch was only one hour long, and that lunch was to be taken between the third and 

fifth shift hours and was to be taken in his Wards, except when he had permission from 

his Supervisor to leave the Ward to take lunch.         

20. The grievor in part justified his many absences from his two assigned Wards 

without authorization by explaining that he had been asked to create an ADR course for 

MSO’s, and that he had probably spent over 100 hours working on such a course, usually 

at the Civic Centre or the library.   As noted above, there is no corroborative evidence 

that he was asked to work on this project or that he did any work on this project, only his 

unsubstantiated testimony.   Both Andrea Davis, the grievor’s Manager, and Terry Van 

Elswyk, the grievor’s Supervisor for most of the relevant period, testified that the grievor 

had never mentioned this project or this work with them and that they were unaware of 

any such project and had never authorized it.  The grievor said nothing about working on 

any such ADR project during his four investigation interviews in December 2017, when 

the issue was how he had spent his working hours.  I do not find that the grievor spent 

any time working on an ADR project.     

21. The City records demonstrate that the City vehicle assigned to the grievor was 

often parked for long periods during working hours, when it should periodically have 

been moving or relocating to other locations as the grievor performed his duties, and was 
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often parked outside the boundaries of his two assigned Wards.  In part, the grievor 

sought to explain this in his testimony by asserting that he repeatedly and regularly 

parked his City vehicle and used his personal vehicle for work, because his back hurt 

when he drove his regularly assigned City vehicle.   The other evidence does not support 

this assertion.   The grievor knew he was not to use his personal vehicle, as Davis had a 

conversation with the grievor in January 2017, where she expressly advised the grievor 

that he was not to use his personal vehicle for work purposes, a conversation the grievor 

acknowledged in his testimony.     Despite this conversation, and despite other 

conversations with Davis, the grievor never told her that his back hurt when he drove his 

City vehicle, nor had he ever mentioned concerns about his City vehicle to his supervisor.   

There is no corroborative evidence that the grievor in fact has a back problem, whether 

medical evidence or other evidence.   Nor is there any corroborative evidence from a 

resident, owner, or business person in the grievor’s Wards that they ever observed the 

grievor using a personal vehicle for work purposes.  The grievor made no mention of 

having a back problem or driving his personal vehicle for work activities during the four 

City interviews.  There is no evidence that the grievor ever raised concerns about any 

problems with his City vehicle or his back at a Health and Safety meeting or elsewhere.   

As discussed above, if the grievor had used his personal vehicle for work purposes, he 

would have had to pay out of his own pocket for gas, maintenance and insurance, a not 

insignificant cost if the grievor had regularly been using his own vehicle for work 

purposes, as he asserts.  It is unlikely that he would have incurred these costs, and the 

potential deterioration of his personal vehicle in carrying dirty and smelly garbage to the 
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dump, without ever raising the issue of his bad back with the City.   I find that the grievor 

did not use his personal vehicle for work purposes.      

22. I turn now to address the events that led to the termination of the grievor’s 

employment.    In December 2016, an MSO who worked out of the same office as the 

grievor contacted Davis, and told her he was concerned about how the grievor was taking 

his lunches and that he had seen the grievor jump into his own car the previous week and 

leave for over an hour just before the end of shift.    Davis advised the grievor’s 

Supervisor at the time, and the City Labour Relations Department, of the complaint.  

Since the grievor at that time was relatively new to the Solid Waste Enforcement 

department, having started there in May 2016, the decision was made to deal with lunch 

expectations by bringing the issue up at the next Health and Safety meeting.  This was 

done, and an email was sent to all the MSO’s, including the grievor, setting out the 

expectations in this respect.         

23. Around the middle of August 2017, the same MSO again complained about the 

grievor to Davis, this time telling her that the grievor was switching to his personal 

vehicle during lunch hours.   Davis asked the MSO to put his concerns in writing and 

send them to her, which he did by email dated August 17, 2017.  Davis contacted Labour 

Relations again, and the grievor’s current Supervisor, who by then was Van Elswyk.   It 

was decided that Van Elswyk should conduct a preliminary investigation into the 

grievor’s work activities.    
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24. Van Elswyk reviewed the City records of the grievor’s activities for randomly 

selected days that the grievor had worked during a two week period.  The review was 

complete by late August 2017.  The results raised a number of concerns for the City 

about whether the grievor was performing work activities during working hours.     

25. Also in August, 2017, another MSO, Kim Gray, who was assigned to Ward 39 

along with the grievor, observed the grievor’s City vehicle outside of the stipulated lunch 

hours parked close by the grievor’s residence, which was not located in one of the Wards 

assigned to the grievor.  On numerous earlier occasions, Gray had observed the grievor 

leaving and returning to the office in his own personal vehicle during regular working 

hours, when there would have been no reason for him to do so.   She was suspicious of 

what the grievor was doing, so when she saw the grievor’s City vehicle parked by his 

house, she took photos of it that showed where it was parked.  Gray raised her concerns 

with Davis, but did not at the time forward the photos to Davis.   

26. It was decided that Van Elswyk should conduct a more thorough investigation.  

He commenced a review of all the shifts the grievor had worked, starting with June 2017.  

To access some of these records, Van Elswyk needed authorization and assistance from 

Corporate Security, which he sought on October 4, 2017, but did not receive until 

November 15, 2017.   Van Elswyk ultimately reviewed all 44 shifts worked by the 

grievor in June, July, August, and approximately the first half of September, 2017.    

27. The reviewed information included computer records, such as GPS information 

for the City vehicle assigned to the grievor each day, swipe in card records, notes of 
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inspections and other details that the grievor had entered into his mobile device, and sign 

in and sign out sheets or logs.  The material reviewed was extensive for each working 

shift.   For example, GPS printouts provided almost minute by minute data of where the 

City vehicle was, whether it was moving or stationary, and for how long it was stationary 

at a location.  The recorded data had to be cross-referenced in some cases in order to 

understand what it disclosed about the grievor’s activities.   There was a large volume of 

material to review and reconcile, and it took Van Elswyk considerable time to check and 

review all 44 of the grievor’s shifts.   As well, for a short time during the period of the 

investigation, Van Elswyk was on vacation.  There was also a slowdown or interruption 

in the investigation when he was  transferred to another District for what appears to have 

been a month or two.  Because of all these factors, Van Elswyk did not finish his review 

of the grievor’s records until early December 2017.   

28. In November 2017, while Van Elswyk’s review was ongoing, MSO Gray again 

spoke with Davis about concerns she had about the grievor and Davis asked her to 

forward the photos she had taken in August, which Gray did on November 21, 2017, 

along with a narrative description of what Gray had observed.  In her email, Gray wrote 

that it had been August 2, 2017 when she had observed the parked grievor’s City vehicle, 

but that date and time are inconsistent with the computerized records of the City vehicle’s 

location at the time.    However, as discussed above, I am satisfied that Gray noted the 

date incorrectly in her email, and that her observations and testimony were accurate about 

seeing the grievor’s City vehicle parked by his house when he was on shift.  There was 

no justifiable reason for the grievor’s City vehicle to have been there then.   
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29. The grievor’s work records showed large gaps, where it was not apparent that the 

grievor was working at all, as there were significant periods during which it did not 

appear that any inspections were performed and/or when the grievor’s City vehicle was 

out of his assigned Wards or was parked for lengthy periods.  The records demonstrated 

that the grievor regularly failed to pick up his City vehicle when he was expected to each 

morning, that he was not regularly using his City vehicle when he should have been, that 

he was leaving his assigned Wards for lengthy periods on many days, without 

authorization and without justification, and that his inspections on many days were 

extremely short, and that he had stopped doing inspections earlier in his shift than was 

warranted or appropriate.     

30. In early December, 2017, the grievor, along with his Union representative, was 

called in to be interviewed about the City’s concerns about his work activities.  He was 

interviewed four times, on December 7, 8, 13, and 14, 2017.   The interviews were 

conducted by Van Elswyk and Davis.   During the interviews, the grievor was shown 

summary charts that Van Elswyk had compiled, based upon the source computer 

information and other material, of his work activities in June, July, August, and the first 

half of September 2017.  The grievor was also asked about his activities on specific days.  

For the most part, the grievor responded that he didn’t recall what he had been doing on a 

specific day.  Again, as noted earlier, this is not surprising, at least when the grievor had 

not had an opportunity to review his work records about activities that had occurred 

months earlier.     
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31. However, the grievor’s recollections about his work activities did not improve 

during the later interviews, after he would have had a chance to check the documents or 

records to verify his activities on a given day, including the notes he had entered into his 

mobile unit detailing inspections he had made.   As well, the grievor never mentioned 

during the interviews that he had been using his personal vehicle for work activities 

because his City vehicle caused him back pain.   Nor did he say anything about being 

asked by a manager, who was not his direct manager, to work on an ADR course.        

32. In early January 2018, Van Elswyk provided a Report on his investigation to 

Labour Relations and to Moe Cabral, his District Manager.  The Report accurately 

summarized what the reviewed information had demonstrated about the grievor’s 

activities.   The Report noted that of the days reviewed, the grievor was unavailable (i.e. 

the data was not consistent with the grievor working) for an average of 6.03 hours out of 

a 9.75 hour shift.   Van Elswyk concluded that the grievor had been using City time for 

personal use, engaging in time theft, and thereby breached the Toronto Public Service 

Bylaw.  He concluded that the pattern of the grievor’s work activities, and his responses 

during the interviews, called into question the grievor’s integrity, credibility, and 

trustworthiness.  Van Elswyk stated in the Report that the grievor had used the City 

vehicle to attend at his home well beyond his permitted one hour lunch period, that he 

failed to take lunch within his assigned Wards, that the grievor would return without 

justification to the office at the Civic Centre for extended periods of up to 3 hours, that 

the grievor would stay at the City maintenance yard for up to 3 hours without 

justification, and that there were significant unexplainable gaps in his working hours for 
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almost every day of the 44 working days investigated.   Van Elswyk’s conclusions in the 

Report have been substantiated by the evidence.  

33. The City decided to terminate the grievor’s employment, which it did by letter 

dated January 19, 2018.   The termination letter stated that the City had concluded that 

while on duty the grievor was not performing work activities, and had thereby engaged in 

theft of City time, in contravention of the Toronto Public Service Bylaw.   The letter 

indicated that the grievor had misused his position, was in serious breach of trust, and had 

engaged in behaviour contrary to the City’s interests.  

Submissions 

34. The City asserts that the grievor engaged in a pattern of time theft and dishonesty, 

that in breach of City policies, practices and expectations, the grievor routinely used his 

personal vehicle for non-working activities during working hours, remained at the office 

for longer than was permitted without just cause and returned earlier than warranted to 

the office, took much longer lunches than he was entitled to take, returned to his home 

and remained there for long periods during the work day, frequently left his assigned 

Wards for long periods without supervisor authorization, did not perform his inspections 

as required, and did not record them as required.   Through these various activities, 

maintains the City, the grievor neglected his work duties and engaged in non-work 

activities, one of which it asserts was the operation of the grievor’s home renovation side 

business.   The City submits that the grievor was not candid about his activities during his 

interviews and was not candid in his testimony, as he fabricated explanations for some of 
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his activities that are not credible and not true.  The City notes that the grievor has 

expressed no acknowledgment of wrongdoing or responsibility for his improper 

activities, nor expressed any contrition, nor has he apologized.   The City submits that the 

grievor breached the Toronto Public Service Bylaw that requires integrity and honest 

public service.    It argues that his discharge was justified, and that there are no mitigating 

circumstances that would justify the substitution of a lesser penalty by the arbitrator.  

35. The Union argues that the discharge was untimely, in that the delay between mid-

August 2017, when the City began investigating the grievor, and December 2017, when it 

first brought the matters of concern to the attention of the grievor, irretrievably prejudiced 

the grievor in his ability to respond to the concerns raised with him by the City, and that 

the unreasonable delay should render the discharge null and void.   Rather than 

questioning the grievor in a timely manner, the Union asserts, the City instead spent 

months trying to build a case against the grievor and then confronted him with it in a 

process that did not provide him with any fair or reasonable ability to respond.    In the 

alternative, the Union submits that the excessive delay and resulting prejudice justifies 

the substitution a lesser penalty.     

36. With respect to the allegations of time theft, the Union asserts that the grievor’s 

version of events is credible, and that he did nothing wrong and there was no cause for 

discipline, let alone for discharge.   There was never any prior complaint about the 

grievor’s work performance, submits the Union, never any complaint that he was not 

performing enough inspections or not performing them properly, no evidence that the 

grievor performed fewer inspections than the other MSO’s in Solid Waste Enforcement, 
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nor evidence that he performed them improperly in any way.   The Union asserts that the 

grievor simply chose to input his inspections into his mobile unit after an inspection was 

complete, rather than as the inspection proceeded, so that those inspection notations did 

not reflect the time actually taken to perform the inspections.  The Union also asserts that 

the grievor spent over 100 hours on preparing a course outline and course materials for an 

ADR course for MSO’s, time that could not be recorded in the mobile units or in the 

main computer system, which explains what he was doing for many of the hours when 

the system shows gaps in his work activities.  The Union submits that the grievor also 

spent considerable time driving his personal vehicle when he was performing his work 

activities, including walking and driving around his Wards in order to demonstrate that 

the City had a visible presence in the Wards, times that would not be recorded in the data 

captured by the City vehicle GPS system.   There is no evidence, argues the Union, to 

support the City allegation that the grievor engaged in his home renovation business 

during his working hours.  The Union submits that the grievor was not aware of some of 

the policies relied upon by the City, such as the requirement to get permission to leave his 

assigned Wards during his shift, and that management should have brought any concerns 

to the grievor’s attention in a timely fashion, to provide him with guidance and an 

opportunity to correct any deficiencies in how he performed his work.   The Union 

therefore argues that the City has not established just cause for discharge or for any 

discipline.    

37. Alternatively, the Union asserts that if there was cause for discipline, the City 

should have imposed progressive discipline, and should not have moved immediately to 
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discharge months after it began investigating the grievor.   In the further alternative, 

submits the Union, discharge was too harsh a penalty for a long service employee with no 

prior discipline, and a lesser penalty should be substituted by the arbitrator pursuant to 

the authority to do so under s. 48 (17) of the Labour Relations Act.    

38. The City responds to the Union’s timeliness argument by asserting that there was 

no unreasonable delay in confronting the grievor.   It notes that Van Elswyk had to 

consult with Labour Relations and a Manager about how to proceed, and that he also had 

to wait for approval from Corporate Security to access and review some of the material, 

and that there was an enormous volume of material to be reviewed, analyzed, and 

understood.  The City also notes that Van Elswyk was on vacation and was assigned to 

another office for parts of the time he was conducting the investigation.  In any event, the 

City submits, any delay was not material to the grievor’s answers to some questions, 

questions such as those asked about his activities on the day of the CNE parade, as the 

interval between the parade and the grievor being asked about what he did after the 

parade, would not have impeded the grievor’s ability to recall anything at all about what 

he did that day.   The City submits as well that the grievor had sufficient time in between 

the interviews to retrieve and review the data and computer records of his activities, a 

review that would have refreshed his memory, yet he never bothered to check any of 

these records.  Any prejudice, submits the City, was therefore caused by the grievor’s 

own failure to attempt to recall or verify his activities.    Further, the grievor’s 

acknowledgement during his testimony that he had not been forthright and honest during 

his interviews about using his personal vehicle for work indicates that he was not 
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prejudiced by the passage of time, but simply chose to not be truthful about certain 

events.   In any event, submits the City, any prejudice caused by any delay in 

interviewing the grievor was cured through the instant arbitration, as the City has 

established the grievor’s misconduct aside from his answers during the investigation 

interviews.  In support of this proposition, the City relies upon a recent unreported 

decision between the same parties: City of Toronto and CUPE, Local 79 (Azimullah), 

April 24, 2019 (Randall).   

Decision 

39. I turn first to address the timeliness issues raised by the Union.  

40. The preliminary investigation of two weeks of the grievor’s shifts that Van 

Elswyk initially performed did not take long, and would likely have been completed 

before the end of August 2017.   The resulting comprehensive investigation that Van 

Elswyk then conducted took a little more than three months, from late August 2017 until 

early December 2017.   There were several reasons for the time taken to conduct the 

investigation.  Van Elswyk was still responsible for his regular supervisory duties and 

was unable to devote all his time to the investigation.  As well, Van Elswyk needed to 

obtain authorization and assistance from Corporate Security to access some of the 

records, and this took approximately 5 weeks.  The records Van Elswyk retrieved and 

reviewed were both extensive and complex, and there was an enormous amount of 

computer data and other information that had to be reviewed, analyzed and assessed, in 

order to fully understand what those records revealed about the grievor’s activities.   The 
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investigation largely slowed down or halted when Van Elswyk took vacation.  All of 

these are reasonable and justifiable explanations for the time it took the City to complete 

its review of the grievor’s work records.   

41. There was also a slow down or interruption in Van Elswyk’s review of the 

grievor’s work activities, the precise length of which is not clear, when the City 

temporarily re-assigned Van Elswyk.   Whether or not a delay in confronting an 

employee about work concerns is justifiable because the main investigator is temporarily 

re-assigned is unnecessary to decide, as it does not appear that the grievor was in fact 

materially prejudiced either by Van Elswyk’s temporary transfer or by the overall time 

taken by the City to conduct its investigation.   

42. The delay in questioning the grievor would almost certainly have made it more 

difficult for him to remember particular activities on particular days, but it does not 

explain why the grievor did not acknowledge that he ever used his personal vehicle for 

work, nor explain why he did not mention that he claimed to have spent considerable 

time working on the development of an ADR course, or explain why he stated that he 

couldn’t remember if he had ever taken more than an hour for lunch.   The grievor’s 

discharge was not premised to any significant or material extent upon his inability to 

remember the details of what he was doing on particular shifts, but upon his failure to 

provide explanations for things he could reasonably have been expected to remember, 

and upon City records that demonstrated he was not performing work activities for 

significant periods during his work shifts.   I am satisfied that any delay in bringing the 
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issues of concern to the attention of the grievor earlier did not materially prejudice the 

grievor.    

43. As the City had valid justifications for the majority of the time it took to complete 

its investigation, and as there was ultimately no prejudice to the grievor because of the 

time taken by the investigation, there is no reason to nullify the termination or to 

substitute a lesser penalty because of the passage of time in issue.   Further, the City was 

required to establish just cause for the discharge through this arbitration, and the grievor 

had a fair and reasonable opportunity to respond to the allegations during the arbitration; 

see, for example, City of Toronto and CUPE, Local 79 (Azimullah), April 24, 2019 

(Randall). 

44. With respect to the issue of just cause, the City has established that the grievor 

frequently drove his City vehicle outside his assigned Wards, and frequently parked his 

City vehicle inside and outside his Wards for significant periods of time, without 

justification.   The grievor’s inspection records are inconsistent with proper inspection 

protocol and practices, and indicate he was not working the hours he was required to 

work.   There were frequent and large periods of time on many days when the grievor 

does not appear to have been performing any work.   The grievor maintains he regularly 

spent significant time driving and walking around his assigned Wards, in order to 

enhance the visibility of the City inspectors, but apart from the fact that it is not apparent 

how residents would be aware of the presence of a City inspector when he was driving 

his personal vehicle, as the grievor asserts he often did, the evidence does not support any 

such finding.   While the grievor was justified in leaving his assigned Wards on occasion, 
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such as when he had permission to do so and had to fill the City vehicle with gas or to get 

it serviced, or when he had to dump garbage, there was no justification for the vast 

majority of the times he drove his vehicle outside his assigned Wards, nor any 

justification for many of the frequent and lengthy times his City vehicle was parked, nor 

was there valid reason for where it was often parked.  In a large number of instances, his 

City vehicle was parked for extended periods at or near his residence outside his assigned 

Wards, without Supervisor permission to be outside his Wards and without justification.    

45. The City maintains that the grievor was engaging in his own home renovation 

business during working hours, but the evidence does not establish this.   However, 

whatever other activities the grievor may have been engaged in during his work shifts, he 

often was not engaged in work activities, and on a regular and frequent basis was not 

preforming work duties for significant periods of time, without City permission and 

without justification.    These were not isolated incidents, as the grievor engaged in a 

lengthy pattern of time theft, and attempted to hide this from the City.  He was not 

forthright during his interviews with the City, nor in his testimony, and has not 

acknowledged any wrongdoing, and accordingly has expressed no contrition.   His 

position as MSO requires a person of integrity and trustworthiness, traits inconsistent 

with his actions.  The grievor’s activities also breached the Toronto Public Service 

Bylaw.   Even though the grievor had over 14 years of seniority and a clean discipline 

record, the City had just cause to terminate his employment. 

46. The Union asks that I exercise my discretion as arbitrator to substitute a lesser 

penalty.    There is little reason to do so, given the extensive time theft the grievor 
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engaged in and the extent of the dereliction of his duties, his attempts to hide this from 

the City, his lack of candor with the City during the investigation and during his 

testimony, the lack even now of any acknowledgement of wrongdoing or acceptance of 

responsibility, and the lack of any apology or contrition.   There will be no substitution of 

a lesser penalty for the termination.   

47. The termination is upheld, and the grievance is accordingly dismissed.                  

 
Dated at Toronto this 24th day of February, 2021 

 

      
  
                                                            Robert J. Herman - Arbitrator 
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